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Unwanted pregnancies and unsafe abortion in Latin America: Illustrations from the work of Human Rights Watch

Summary: Access to abortion in Latin America

Access to safe and legal abortion is a critical issue for the reduction of maternal mortality and morbidity. Research conducted by Human Rights Watch has confirmed what numerous other studies have shown:  restrictive abortion laws do nothing to eliminate the need for abortion, but merely contribute to the use of unsafe services to the serious detriment of women’s health and lives. Our reports look at this issue in a much broader context of women’s rights violations, including denial of access to contraceptives and reproductive health care generally and impunity for violence against women.

Latin America continues to be the region with the highest rates of unsafe abortion and some of the strictest policy restrictions on abortion in the world.
   Three of four countries in the world that prohibit all forms of abortion, including procedures to save a woman’s life, are found in Latin America: Chile, El Salvador, and most recently, Nicaragua. Like the region, women’s experiences and the abortion laws in its different countries are exceedingly diverse.   

A common trait among countries is that abortion restrictions seriously affect women’s health and contribute to maternal morbidity, although official data do not usually register these links.  According to information from six Latin American countries, five to 10 of every 1,000 women in the population are hospitalized annually for treatment of complications from an induced abortion.
 Unsafe abortion practiced in unsanitary conditions can expose women to numerous risks, including health complications like excessive bleeding, infections, uterine perforation, septic shock, infertility and even death.  Women who undergo clandestine abortions are also exposed to high fees for the services, lack of redress for ill-performed procedures requiring post-abortion care, stigma and discrimination, and possible fines or prison sentences. 

Another common trait in Latin American is unwanted pregnancy.  In fact, women’s decisions about abortion may be the first choice they can make about their own fertility and reproduction: 

. 
· Many women may not freely choose whether to have sex in the first place, let alone if they want to be pregnant. In many countries, marital rape is common and either legal or not criminally prosecuted.   Sexual violence outside the home is also relatively common and shrouded in impunity.  
· Access to sex education and contraception is limited.  In such a context, women are generally prevented from making any real decisions about their sexual autonomy and reproduction, until they face a crisis pregnancy. 
Human Rights Watch first documented the devastating result of these kind of obstacles  in Argentina.   Government figures showed that 40% of pregnancies ended in abortions-- a clear testament to the inability of women to control their fertility before pregnancy, and also to the ineffectiveness of the criminalization of abortion.
  

Specific issues on access to abortion and contraception in selected Latin American countries

The following examples illustrate the results of Human Rights Watch’s more recent work in Latin America on access to safe and legal abortion as a human rights issue with particular relevance for any policy discussion aimed at reducing maternal mortality and morbidity.  
Arguably, the most common context in Latin America is where women have nominal access to some non-punishable forms of abortion, but in practice have little or no real access in the public health care sector, as is the case of Peru. 

There are also regional examples of both ends of the spectrum in abortion law reform, from the complete prohibition of abortion in all cases, even to save the woman’s life, in Nicaragua, to the complete liberalization of abortion laws during the first trimester of pregnancy in Mexico City.  In this report, we discuss the cases of Peru,  Nicaragua, and Argentina. and respectively.  
Peru

(Please see http://hrw.org/reports/2008/peru0708/index.htm for a full copy of the Human Rights Watch report.) 

Peru is a developing country with the second highest maternal mortality ratio in Latin

America after Bolivia. Approximately 16 percent of maternal deaths in Peru are attributable to unsafe abortions, though accurate estimations are difficult because the unsafe abortions are clandestine. Peru receives assistance from foreign governments and donor

agencies but does not designate enough of its resources to women’s health,

including combating maternal mortality and morbidity.  According to the World

Health Organization (WHO) and the United Nations Children’s Fund (UNICEF), there

are 410 maternal deaths per 100,000 live births in Peru every year,  although these

figures are higher than official government estimates.

Peru’s restrictive abortion laws and policies, which criminalize abortion generally

and provide only vague guidance on when an abortion may be procured lawfully,

and, as we have noted above, contribute substantially to maternal death and disability . In Peru, abortion is legal in order to save a woman’s life or preserve her health from serious and lasting damage, but in reality fewer safe and legal abortions are carried out than are necessary to prevent injury and death for women. Many of the deaths and injuries from unsafe abortion are avoidable given that abortion, when legal, accessible, and practiced by trained providers with proper equipment and under sanitary conditions, is a very safe medical procedure, and generally far safer than childbirth.

Based on a study conducted by Flora Tristan and Pathfinder International, the

estimated number of all abortions performed annually in Peru is 352,000, or one

abortion for each live birth
. Despite the many barriers to accessing legal therapeutic abortions in Peru’s public health system and the dearth of reliable records, the numbers of such procedures appear to have been rising. But rather than a drastic growth in the number of abortions performed, these statistics illustrate the erratic tallying and classification of legal abortions performed in the public sector. 

Furthermore, these figures are still below the estimated level of necessary

interventions. The tally includes a number of lawful medical procedures that are emergency obstetric services.
 There are no reliable data collection procedures in Peru on the number of severe or fatal complications during pregnancy for the pregnant woman or the fetus. 
Over the past several years, the former UN special rapporteur on the right to health, Paul Hunt, made multiple visits and appeals to the government of Peru on the issue of access to therapeutic abortion. In an urgent appeal in July 2006, the special rapporteur admonished the Peruvian State for failing to comply with the ruling of the UN Human Rights Committee in K.L. v. Peru and expressed concern for the “continuing uncertainty surrounding the precise circumstances in which women are legally entitled to access therapeutic abortion… exposing some to potentially serious physical and mental health risks, if their pregnancy was carried to term,”
 and thus increasing the risk of maternal morbidity. The rapporteur also signaled that such legal and procedural uncertainty was “contributing to a rise in unsafe and clandestine abortions, and consequently an increased likelihood of maternal mortality” in a country still plagued with relatively high rates. In a subsequent report in February 2007, the special rapporteur regretted that to date, he had received no reply from the Peruvian government.

Women’s rights groups, medical associations and human rights organizations in various regions within Peru have increasingly worked together to draw attention to the lack of regulation in the public health sector that keeps women in the dark about their right to access health services and puts their health and lives at risk.  These civil society actors have held meetings with governmental officials and lobbied international agencies and experts to pressure the Peruvian government to abide by the recommendations of the UN Human Rights Committee. However, Peru’s government still has not created national protocols; high-level officials contest the decision of the Human Rights Committee on K.L. v. Peru, and women still do not have adequate access to legal abortions.
  

Recommendations for Peru
Human Rights Watch in its recently released report on access to therapeutic abortion in Peru, recommended the following points that Peru should act on immediately to remedy this situation. As a first and crucial step, adopt a clear medical protocol approved at the

national level to standardize administrative procedures and ensure access to

quality therapeutic abortion services. The protocol should guarantee that the

decision making process is timely; that the pregnant woman has the right to

be heard in person and have her views considered; and that the grounds for

decision making are stipulated. Absent a national-level protocol, it is firmly within the mandate of the regional and central ministries of health to approve hospital protocols and issue respective guidelines on standard medical procedures, to clarify any legal or medical ambiguity, and ensure the highest quality of care in the public healthcare sector.

Peru should also: rescind the law that requires healthcare providers to report cases of

suspected induced abortions to the police; strengthen data collection and analysis at the regional and national levels; inform women, health practitioners, and the general public of the legal standards for abortions authorized by law; ensure that social insurance schemes cover costs associated with therapeutic abortion; monitor and investigate instances in which healthcare providers refuse to provide therapeutic abortions to eligible women and girls, and discipline them appropriately; and  consider working toward abortion law reform to ensure that all women are able to decide freely on matters relating to reproduction.

Nicaragua

(Please see http://hrw.org/reports/2007/nicaragua1007/ for a full copy of the Human Rights Watch report.)
Blanket abortion bans in particular can , and most often do, have serious effects on the lives and health of women and girls and contribute to maternal morbidity and mortality. Blanket abortion bans are also incompatible with international human rights obligations, including obligations on the rights to life, health, and non​discrimination. Their imposition can.  In what has been one of the most drastic case of recent rollbacks in reproductive rights in the region—and arguably in the world—Nicaragua recently imposed such a ban, and in August 2007 Human Rights Watch conducted research to investigate the effects.The investigation followed a series of events starting with the National Assembly vote in November 2006 to eliminate from the 134-year-old penal code all exceptions to the criminalization of therapeutic abortion. In so doing, Nicaragua became one of only a handful of countries in the world to maintain a blanket ban on abortion, even in cases of rape, incest, or life- or health-threatening pregnancies.
 
Nicaragua’s complete prohibition of abortion was reaffirmed in September 2007, and includes a ban on previously legal therapeutic abortions.
  A petition to the Nicaraguan Supreme Court to rule on the constitutionality of the ban was never answered, and the new criminal code went into full effect on July 9, 2008.  Currently the penal code allows for prison sentences for doctors who carry out abortions under any circumstances—even to save a pregnant woman’s life—and on women who seek abortions, again, regardless of the reason. Although it appears that actual prosecutions are rare, the ban has very real consequences that fall into three main categories: 1) denial of access to life- or health-saving abortion services; 2) denial or delay in access to other obstetric emergency care; and 3) a pronounced fear of seeking treatment for obstetric emergencies. The net result has been avoidable deaths.

The ban has also had a strong “chilling effect” on health care providers.  Public health providers told Human Rights Watch that due to the ban they delayed or refrained from treating women with pregnancy complications, including life-threatening ectopic or extrauterine pregnancies.  They feared being criminally charged with inducing an abortion, even in cases that clearly would not be covered by the ban. But the potentially most wide-ranging effect of the ban on therapeutic abortion—albeit the hardest to measure—is the surge in patients’ fear of seeking treatment for pregnancy-related complications, in particular hemorrhaging, because women and girls are afraid they will be accused of having induced an abortion. 

While the Nicaraguan government has developed medical guidelines to mitigate some of the effects of the ban, it does not monitor the implementation of the guidelines and does not appear to properly investigate and sanction all medical personnel who cause unnecessary delay of or deny women access to legal care. Nicaragua’s government has not made an effort to counter public misperceptions regarding abortion, the blanket ban, and available legal care options. This lack of due diligence may have resulted in additional fatalities not directly related to the ban on therapeutic abortion.  
Recommendations for Nicaragua

In the interests of protecting women’s human rights including the rights to life, physical integrity, health, and non-discrimination, Human Rights Watch calls on Nicaragua’s government to repeal penal code provisions that criminalize abortion, and instead guarantee in law that women have access to voluntary and safe abortions. Regardless of the legality of abortion, Nicaragua must immediately guarantee women and girls access to emergency obstetric care. Human Rights Watch supports the petition of various NGOs for the Nicaraguan Supreme Court to rule immediately on the constitutionality of the ban.
Argentina 
(Please see http://hrw.org/reports/2005/argentina0605/ for a copy of the full Human Rights Watch report)
Decisions about contraception and abortion are difficult, deeply personal, and

sometimes wrenching. In Argentina, women are routinely prevented from making such

decisions. Despite important advances in the area of women’s political participation and

economic independence, doctors and spouses continue to exercise control over women’s

reproductive health through laws and policies that subject female decision-making to

arbitrary extraneous interference. Historically, successive governments have legislated

on matters related to contraception and abortion as if women were instruments of

reproduction and not equal human beings, contributing to an underlying sense among

service providers and policy makers that birth control and reproductive health care are

somehow illegitimate, immoral, or even illegal. The consequences for women’s health

and lives are serious, sometimes literally fatal.

The government’s demonstrated resolve to realize women’s right to make independent

decisions about their reproduction and health, however, has so far failed to reach the

women who most need assistance. This has happened for a number of reasons. First,

authorities have not devoted sufficient attention to the barriers to accessing

contraceptives faced by women who want to use them, such as for example domestic

violence. Second, critical laws and policies are not being implemented. Public health

officials continue to charge for contraceptive methods that, according to the law, should

be free, and women have severely limited access to those abortion procedures that are

not subject to criminal penalties: where the life or health of the pregnant woman is in

danger, and where the pregnancy is the result of the rape of a mentally disabled woman.

Third, current laws continue to arbitrarily limit women’s control of their fertility and

discourage necessary health care, including by restricting access to voluntary tubal

ligation and abortion, and by requiring medical doctors to report to national authorities

when women seek life-saving post-abortion care. While effective implementation of

existing laws, policies, and programs could go a long way toward addressing the concrete

harms described in this report, legal reform is essential in the long run.

Opponents of contraceptives and abortion in Argentina sometimes argue that

international human rights law as integrated into Argentina’s constitution protects the

“right to life” of the fetus and therefore requires the criminalization of abortion. The

law does no such thing. International human rights legal instruments ratified by

Argentina guarantee women’s rights to life, physical integrity, health, nondiscrimination,

privacy, information, freedom of religion and conscience, equal protection under the

law, and the right to make independent decisions about the number and spacing of

children. Taken together, this body of law, including directly relevant interpretations of

this law by authoritative U.N. expert bodies, compels the conclusion that women have a

right to decide in matters relating to abortion. The only regional human rights

instrument that explicitly contemplates the application of the right to life from the

moment of conception—the American Convention on Human Rights—contains

qualifying language specifically intended by the founders of the convention, including

Argentina, to allow for non-restrictive domestic abortion legislation.

Specific recommendations to donors
In order to further reduce maternal morbidity and mortality and ensure reproductive rights, donors and international organizations that fund reproductive health work in Argentina

should: engage with Argentina to ensure that all women have access to information, sex

education programs, and a full range of safe and effective contraception for all

women; advocate for Argentina to remove legal restrictions on abortion and to ensure

women access to safe and legal abortions; expand funding for reproductive health related programs in Argentina; support the information campaigns of government and nongovernmental organizations seeking to educate women about their reproductive and sexual rights and right to access contraception and abortion.
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